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DEPARTMENT OF lRANSPOl?TAl’tOH

Federal Highway Administration

23 Cf R Part 630

fFHWA  Docked No. 95-101

MN 2125-AD59

Advance ConstnMon  of Federal-Aid
prolrctrr
AGENCY:  Federal Highway
Administration (PHWA),  DOT.
sncw: interim  final rule witbequest
for comments.

SUMMARY:  The FHWA is amemhngits..
m&&ion on advance construction of
Federal-aid highwey  projects to
incorporate chaugas  mede hy &e-Dim
Emergency Supplemental; r
Appropriations Act, 1992, Pub. .L. 10% ’
302.166 Stat, 248,  and to pmvide more . .
flexible funding arrangements for the. :
States.
DATES: This in&m @ial  rule is ’ -’ ” ’
effectivqful .19.1995. Commentsmust
be receivedty September 18+  1995..
AwRE58E8:  All writmi;  signed
comments should refer tp FZWA Dot&
No. 95-10, Room 4232, @$X+0,  office
of the Chief Cormsel.Federal  Highway
Adminisiration,.doo  s6va  street  sv\L,
Wasbipgton,  .D.C,Zt$%O,  All comments
rec6ived  wiHh6,  evqilabli3  $ir. ,.
c?3caba*  at the abQve-&*: .‘r_ _
betw6en  8230  +pL aI@ 3:39 p.m...e.a. , I_
Monday thkugb  @May,  except Federal
holidays Those d&ring  notifkation  of
receipt of comments mtiincluda  a seE
addmssed,stam~.paptcard.  : 7
FDR FURTHER IWDRMAllDN  CDMACT:
Max I. r.tmelqmdm  s6~ces,
(202) 366-2853, or Steve M. Rachlis; .
Office of the Chief Counsel, (202) 366-
0761, Federal Highway Administration,
400 seventh streqt SW., W&~ou,
D.C. 20596. Office hours am from 7:45
a.m. to 4:15  p.m., e.t.,wnday  through’
Friday, except F&era1  holidays;
SUPPLEYENTARY  INEQRMATIW:  T& Dire
Emergency Supplemental
Appropriations Act, 1992,  Rub. E. 10%.
302,106-Stat.  248,included  a revision
to section 115 of title.23, U.S.C.. to
authorize advance construction on
surface trans catation  program projects
and other tecgnical  changes.

Section 115 allows States to,advance
the construction of Federal-aid highway

projects without requiring that Federal
funds be obligated at the time the
FHWA approves the project. States may
proceed with projects using only State
funds and then request that  Federal
funds be made available at a later time.

The Dire Emergency Supplemental
Appropriations Act, 1992, made the
“~~~~~~~~~~c~~~~~~~on

on the surface transportation program,
the yational  highway system, and
congestion mitigation and air quality
im rovement

8) Limited %
rogram projects.
e amount which may be

approved  for advance construction to a
State’s expected apportionments.

In addition to the changes made by
the Dire Emergency Supplemental
Appropriations Act, 1992. the regulation
is being revised to provide additional
flexibility to the States by allowing
partial conversions of advance
construction instead of requiring the full
smouist  to be converted at one time.
sell&m-b~~section  Analysis
Section 630.701 Purpose

There er+np chenjp to this  section.
Section 630.703 Eligibility

This section is revised to authorize
advance construction on the surface
transportation program, the national ’
highway system, congestion mitigation
and air quality  fm#rovement  programs,
and delete references to the secondary,
urki, rail-highway  crossing, and
hazardelimination  pm

r
s which em,

no longer eligible for a vance .
construction projects.
Section 630.795.  Procedures

There am no changes to this section.
section  6 3 0 . 7 0 7  L&itafhn  ’

This eectian  is revised TV remove&e
previous Jimi- which provided
States with e uindow  (January I.. 1967
toS@mkber30,199O)inwhich
advance construction projectscoufd  be
approved for a State up to its expected
apportiomnents  plus an amount equal to
on6 additional year of apportiomnenk
(except for fnterstate  construction), and
to add the new limitation on advance
construction appmvals. .

Section 630.709 Convemh  to a
RegaIarFedeinl-Aid  Proj&

This section is revised to remove
paragraph (b) and to redesignate
paragraph (cl as (b).  Removing,
paragraph (b) provides flexibility to the
States when converting projects to
regular funding by allowing partial
conversions instead of requiring the full
amount to be converted at one time, as
paragraph (b) provided.
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Section 630.712 Payment of Bond
Interest

There are no changes to this section.
Rulemaking Notices and Analyses

With regard to the amendments made
by this interim final rule in accordance
with the Dire Emergency Supplemental
Appropriations Act, the FHWA finds
that prior notice and opportunity for
comment areunnecessary under 5
U.S.C. 553(b)(3)(B) and that good cause
exists to dispense with the XI-day
delayed effective date ordinarily
required under 5 U.S.C. 553(d) because.
these changes are statutorily mandated.
Therefore, the FHWA is not exercising
discretion in a way that could be
meaningfully affected by public
comment.

In addition, the amendment allowing
States to partially convert advance
construction projects to regular Federal-
aid projects removes the restriction on
such conversions which required  the
full Federal share of projectcoststo  be
converted at one time. Thus. this action
“grents  or recognizss  an exemption or
relieves a restriction” in accordance
with 5 U.S.C. 553(d)(1) and therefore i.s
exempted from the 30-day delayed
effective date requirement.
In~April8,1994,Fe&~dRq&ter

notice, the FHWA annmmced its’
Innovative Financing Test and
Evaluation Project to provideincentives
to encourage States, private investors,.
and the linanciaJ  community to increase
investment in surface transportation
projects, 59 FR 16889. The modification
to the advsnce construdion  conversion
provision included in&is interim final
rule has been made at the request of
several States m-response to this prow
and will provide States with the optirm
of partially converting advance
construction projects to regular Federal-’
aid projects: States may continue to
fully convert projects if they would like
to do so. Therefore, the FHWA has
concluded that prior notice and
opportunity for comment on this effort
to provide more flexible funding
errengemenfs  for the States, at their
request, are unnecessary  under 5 U.S.C.
553(bI(3NBI.

For these reasons, the FHWA  has also
determined that prior notice and
opportunity for comment are not
required under the Department of
Transportation’s regulatory policies and
procedures, as it is not anticipated that
such action would result in the receipt
of useful information. Therefore, the
FHWA  is proceeding directly to an
interim final rule which is effective
upon its date of publication.

.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Prpcedures

The FHWA has determined that this
action is not a significant action within
the meaning of Executive Order P2866
or significant within the meaning of
Department of Transportation regulatory
policies and procedures. This rule
affects the manner in which State
highway agencies financially administer
project obligations. This interim final
rule wilLpermit  States to proceed with
projects using only State funds and then
request that Federal ?unds  be made
available at a later tune. This
amendment will provide States with an.
additional financing option which they
may choose to use to more effectiveiy
manage their Federal apportionments:
This rule will  not result tn a,major
increese  in costs or prices for State or
local governments and willnot have an
adverse effect on competition,
employment, investment;productivity~
innovation  or on the ability to compete
with  foreignemerprisea.  It is anticipated
thattheeconomiGimpactofthis-~
rulemaking  willbe  minimahthe.  a
fullregulatcqmuhationisuctt
v,&&. .- -

RegulatoryPlexibilByA~  : ,;

In aunpbce witi the Reguhry  .-’
FlexibiRty  Act (5 trSXX60%6%2Y,  the
FHWAJ& ekvah&dtbmeffecgFob~~
&.J(mg&j&lfi~$J&r-:  :

This ml* is-dir&t4  toward

This  actfbn &s b&n analyzed in
accordance.with  the principles and _
criteria contained in Executive  Order
12622, and it has been determined that-
this action does not have suffident
federahsm’implications  to warrant the
preparation of a f&deraIism  iissesshent~,  ’
This rule does not impose additional
casfs  or burdens on the States, including
the likely sourceof  funding for the
States nor does it affect the ability of the
States to discharge traditional State
govermrientaf  functions. The primary
intent of this rule is to provide the
States with additional flexibility in
using advance construction procedures.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this progrsm.
Paperwork Reduction Act

This action does not contain a
collection of information requirement
for the purpose of the Paperwork
Reduction Act of 1980,44  U.S.C. 3501-
3520.

National ISivironmental  Policy Act

The agency hae analyzed this section
for the purpose of the National
RnvimnmenfakPolicy  Act of 1969 (42
U.S.C. 432r-  erseq.)  and has determined
thet this  action would  not have any,
effectonthequalityoftheenvironment.
Reqpdati&Iden~Number

A regulation identification number
(MN)  is aesigmutto  each regulatory
a&on  lisfed  in the Unified Agenda  of
FederalRegulatmm~  TheRegulatory
Information Servfce  Center publishes
theUnifiedAgexcdahApriland
octoberuftiyeer.  ThaItIN contained
intheheadingsfthisdorsmfmtcWbe
used twcmss reference this-action-with
fhe Unified  Agenda.
Li&o@+lct&iacFRPut6~

Bon&s, Govenlment  cormacts.  Gfent
SporfefiDn,  Higbweys

Ld roads;  &Porting  and rem
Iequimmenfs.

III c&@dhathn  qf the fixegoingl  the
FHWA  is amendiYng  title  23, Code of
Federal Regulations, chapter I, part 630
as set  forth below.

1; The authority dtation  for part 630
is revised to read as follows and all’
ofhereufi~ority  dfettons  whi&, appear
throughout’pert  636 are removed:

Authe~  23 U.S.C. 101(a).1@4.105.106,
109,1~,~13,115,118,120(0);121(c),125,
l34,315,324and  402~a);23CFlT1.32,630:
andaB 1.48(k$

SUBPART G+lEVlSED]

2. Subpart G of part 630 is revised to
read as follows:
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Subpart G-Advance Construction of
Federal-Aid Projects
s e c .
6 3 0 . 7 0 1  P u r p o s e .
630.703 Eligibility.
630.705 Procedures.
630.707 Limitation.
630.709 Conversion to a ragular  Federal-aid

project.
8 3 0 . 7 1 1 Payment of bond interest.

Subpart &Advance Construction of
Fedual-Aid  Projects

jsoa701 Purpo!K4.
The purpose of this subpart is to

prescribe procedures for advancing the
coastruction  of Federal-aid highway
projects without obligating Federal
funds apportioned or allocated to the
State.

(a) The State Highway Agency (SHA)
may proceed with a highway substitute,
congestion mitigation and air quality
improvement program, surface
transportation program, bridge
replacement and rehabilitation, or
planning-and research project in
accordance with this subpart, provided
tIlesHA:  -

(1) Has obligated all funds
apportioned or allocated to it under 23
U.s.C.l03(e)(4)(HJ,104(b)l2t,104(bl(3).
104(f),  144. or 307, as the case may be

S”;$&Tti%gZD AllOlity
distributed to it, or
(3) Demonstrates that it will nse  all

ob
7

tion fiuthority  distributed to it.
(b TheSHAmayproceedwitha

National Highway System (NJ-IS)  or
lntemtate  project in accordance with :
this subpart without regardto
appmlionment  or obligation authority -.
ba.bce~e:  Interstate projects include
Interstate construction and Interstate
maintenance.

)wan# Prowdurw.
(a) An advance construction project

shell  meet the same requirements and
be processed in the same manner as a

T
lar Federal-aid project, exce

1) The FHWA  authorization %ok not
constitute any commitment of Federal
funds  on the reject, and

(2) The Fl-ltvA shall not reimburse the
State until the project is converted
under S 630.709.

[b) Froject  numben  shall be identified
by the letters “AC” preceding the

‘interest  costs under S 630.711. it shall
include in its request for authorization
the estimated federally participating
bond interest cost.

(d) The SHA shall submit a Enal
voucher to the FHWA  upon completion

of the project even though the project
has not been converted. If the SHA is

The restriction in paragraph (a)(2) of
this section does not apply.

claiming bond interest costs under
5 630.711, it shall certify on the final

[FR Jhc. 95-17567 Filed 7-M-95; &I:45  am]

voucher that the bond proceeds were BILLINQ  CODE 4*10-22-P-M .

expended iu the construction of the
project  and shall’include a computation
of the eligible interest costs.

0 630.707 Llmltation.

A request to approve an advance
construction plpject  is limited to a
State’s expected apportionment of
authorized funds which are eligible to
finance the project.

9 630.709 Comtefaion  to a regu&u Fob&
~Pw-

(a) The SHA may submit a written
request to the FHWA that a project be
converted to a regular FederaFaid
project at any time provided that
sufficient Federal-aid fnnds  and
obligation authority are available.

(b) Subsequent to PHWA approval the
SHA may claim reimbursem ent for the
Federal share ofproject  costs incurred,
provided the project agresmbnt  hea been’
axemited.  Ifthe  SHA hasprevious
submitted-a final voucher the FHa
will process the voucher ios paymeZ. ’

9630.71;  p&wMondllmm

(a) For interstate projects putharitrrd
by the FHWA after January 6.1fB3,  'id
for Interstate 4R. Interstate nuial]runm,
primary and NHS projects authiwlz&‘$
the FHWA  after April 2,1987,  inteawt
eamedandpayahleonbondsisauadby
a State is an ‘eligible cost of Mz
a s  followa: .

(1) Participating interest cost  L, &rk :
on the actual expenditure of bond
proceeds on the Peder&aid  pmjrcr;  T&e
immlu$ on thebonds  is applied tati
amount.ofbondproa3edseJlpe~~
the project4rom~thedate  okexpendth#.

(21 The a.rnonr.tt  of interest  deterndkm&
in paragra

B
h (a)(l).of  this section shall

not excee the estimated increa&  ‘in the
physical constnmtion  cost &I; $7
which wonld  have occurre
project been authoriked  on the date of
conversion. The estimated increase in
the physical construction cost is
determined by applying the increase, if
any, in tlm national construction cost
index in effect on the date of conversion
over the index in effect on the date of
the FHWA  au&rization.  to the actnal
cost of physical construction.

01)  For Interstate projects under
physical construction on January I.
1963, and converted to a regular
Federal-aid project after January I, 1983,
bond interest is eligible in accordance
with paragraph (a)(l) of this section.


